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Supervising Deputy Attorney General

LYNNE K. DOMBROWSKI, State Bar No. 128080
Deputy Attorney General

455 Golden Gate Avenue, Suite 11000

San Francisco, CA 94102-7004

Telephone: (415) 703-5578

Facsimile: (415) 703-5480

Attorneys for Complainant

BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation and Petition to Case No. D2-1998-92802
Revoke Probation Against:

ACCUSATION AND PETITION TO
HANY YOUSSEF ASSAD, M.D. REVOKE PROBATION

dba NORCAL Healthcare System Medical
Clinic, Inc.

130 Market Place, #125

San Ramon, CA 94583

Physician's and Surgeon's Certificate No. A54309
Fictitious Name Permit No. FNP37556

Respondent.
Complainant alleges:
PARTIES
1. Barbara Johnston (Complainant) brings this Accusation and Petition to

Revoke Probation (hereinafter “Accusation™) solely in her official capacity as the Executive
Director of the Medical Board of California, Department of Consumer Affairs.

2. On or about June 14, 1995, the Medical Board of California issued
Physician's and Surgeon's Certificate Number A54309 to Hany Youssef Assad, M.D.
(Respondent). The Physician's and Surgeon's Certificate is currently subject to a probation and

was in effect at all times relevant to the charges brought herein and will expire on May 31, 2009,

unless renewed.
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3. On or about April 25, 2008, the Medical Board of California issued
Fictitious Name Permit No. FNP37556 to Respondent for the fictitious name of NORCAL
Healthcare System Medical Clinic, Inc..

JURISDICTION

4. This Accusation is brought before the Medical Board of California
(Board), Department of Consumer Affairs, under the authority of the following laws. All section
references are to the Business and Professions Code unless otherwise indicated.

5. Section 2234 of the Code states:

"The Division of Medical Quality' shall take action against any licensee who is
charged with unprofessional conduct. In addition to other provisions of this article,
unprofessional conduct includes, bui is not limited to, the following:

"(a) Violating or attempting to violate, directly or indirectly, assisting in or
abetting the violation of, or conspiring to violate any provision of this chapter [Chapter 3,
the Medical Practice Act].

"(b) Gross negligence.

"(c) Repeated negligent acts. To be repeated, there mﬁst be two or more
negligent acts or omissions. An initial negligent act or omission followed by a separate
and distinct departure from the applicable standard of care shall constitute repeated
negligent acts.

"(1) An initial negligent diagnosis followed by an act or omission medically

appropriate for that negligent diagnosis of the patient shall constitute a single negligent

act.

1. California Business and Professions Code section 2002, as amended and effective
January 1, 2008, provides that, unless otherwise expressly provided, the term “board” as used in
the State Medical Practice Act (Cal. Bus.& Prof. Code, sections 2000 et seq.) means the
“Medical Board of California,  and references to the “Division of Medical Quality” and the

“Division of Licensing” in the Act or any other provision of law shall be deemed to refer to the
Medical Board.
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"(2) When the standard of care requires a change in the diagnosis, >act, or
omission that constitutes the negligent act described in paragraph (1), including, but not
limited to, a reevaluation of the diagnosis or a change in treatment, and the licensee's
conduct departs from the applicable standard of care, each departure constitutes a separate
and distinct breach of the standard of care.

"(d) Incompetence.

"(e) The commission of any act involving dishonesty or corruption which is
substantially related to the qualifications, functions, or duties of a physician and surgeon.

"(f) Any action or conduct which would have warranted the denial of a
certificate.”

6. Section 2227 of the Code provides that a licensee who 1s found guilty
under the Medical Practice Act may have his or her license revoked, suspended for a period not
to exceed one year. placed on probation and required to pay the costs of probation monitoring, or
such other action taken in relation to discipline as the Medical Board deems proper.

7. Section 2228 of the Code states:

“The authority of the board or a division of the board or the California Board of

Podiatric Medicine to discipline a licensee by placing him or her on probation includes,
but is not limited to, the following:

“(a) Requiring the licensee to obtain additional professional training and to pass
an examination upon the completion of the training. The examination may be written or
oral, or both, and may be a practical or clinical examination, or both, at the option of the
board or division or the administrative law judge.

“(b) Requiring the licensee to submit to a complete diagnostic examination by
one or more physicians and surgeons appointed by the division. If an examination is
ordered, the board or division shall receive and consider any other report of a complete

diagnostic examination given by one or more physicians and surgeons of the licensee's

choice.

(¥'S)
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“(c) Restricting or limiting the extent, scope, or type of practice of the licensee,
including requiring notice to applicable patients that the licensee is unable to perform the
indicated treatment, where appropriate.

“(d) Providing the option of alternative community service in cases other than
violations relating to quality of care, as defined by the Division of Medical Quality.”

8. Section 2266 of the Code states: “The failure of a physician and surgeon to
maintain adequate and accurate records relating to the provision of services to their patients
constitutes unprofessional conduct.”

9. Section 11362.5 of the Health & Safety Code, known as the
Compassionate Use Act of 1996, provides in pertinent part:

“(b)(1) The people of the State of California hereby do find and declare

that the purposes of the Compassionate Use Act of 1996 are as follows:

“(A) To ensure that seriously ill Californians have the right to obtain and
use marijuana for medical purposes where that medical use is deemed appropriate
and has been recommended by a physician who has determined that the person’s
health would benefit from the sue of marijuana in the treatment of cancer,
anorexia, AIDS, chronic pain, spasticity, glaucoma, arthritis, migraine, or any _
other illness for which marijuana provides relief.”. . .

“(d) Sectioﬁ 11357, relating to the possession of marijuana, and Section
11358, relating to the cultivation of marijuana, shall not apply to a patient, or to a
patient’s primary caregiver, who possesses or cultivates marijuana for the personal
medical purposes of the patient upon the written or oral recommendation or
approval of a physician. . . .”

PERTINENT DANGEROUS DRUGS AND CONTROLLED SUBSTANCES

10. Ambien (zolpidem tartrate) is a non-benzodiazepine hypnotic of the
imidasopyridine class. It is a dangerous drug as defined in section 4022, a schedule IV controlled
substance as defined by section 11057 of the Health and Safety Code, and a Schedule IV

controlled substance as defined by Section 1308.14 of Title 21 of the Code of Federal

4
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Regulations. It is indicated for the short-term treatment of insomnia. It is a central nervous
system depressant and should be used cautiously in combination with other central nervous
system depressants. Any central nervous system depressant could potentially enhance the CNS
depressive effects of Ambien. It should be administered cautiously to patients exhibiting signs or
symptoms of depression because of the risk of suicide. Because of the risk of habituation and
dependencé, individuals with a history of addiction to or abuse of drugs or alcohol should be
carefully monitored while receiving Ambien.

11.  Depakote (divalproex sodium)is a dangerous drug as defined in section
4022. It is indicated for treatment of acute manic or mixed episodes associated with bipolar
disorder, with or without psychotic features, for prophylactic treatment of migraine headaches in
adults, and for monotherapy and adjunctive therapy in treatment of epileptic seizures in adults
and children 10-years-old or older.

12. Halcion (triazolam) is a hvpnotic drug indicated for the short-term
treatment of insommnia. It is a dangerous drug as defined in section 4022, a schedule IV
controlled substance as defined by section 11057 of the Health and Safety Code, and a Schedule
IV controlled substance as defined by Section 1308.14 of Title 21 of the Code of Federal
Regulations. Halcion has central nervous system depressant effects and patients should be
cautioned about the concomitant ingestion of alcohol and other CNS depressant drugs during
treatment with Halcion tablets. The risk of drug dependence for Halcion is increased in patients
with a history of alcoholism or drug abuse. Such dependence-prone individuals should be under
careful surveillance when receiving Halcion.

13.  Marijuana is a Schedule I controlled substance as defined in section
11054(d)(13) of the Health & Safety Code.

PRECEDENTIAL DECISION

14. In the Board’s Precedential Decision No. MBC-2007-02-Q, In re Tod H.
Mikuriya, M.D (hereinafter Mikuriya Precedential Decision,) it is established that the standard of
practice for an evaluation for medical marijuana (cannabis) is the same as that followed by

physicians recommending any other treatment or medication: conducting and documenting a

5
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history and physical examination, development of an appropriate treatment plan with objectives,
periodic review of the treatment’s efficacy, and proper medical record keeping. When the
recommendation for medical marijuana is being made for a psychiatric condition, the
examination would also include a mental status examination to establish a psychiatric diagnosis
and severity of the condition. [Mikuriya Precedential Decision, para. 16 at p. 11; para. 6 at p.
36.] As articulated in this precedential decision, medical records must adequately document a
physical examination, clinical findings, vital signs, test results, and a treatment plan and failure to
so document constitutes extreme departures from the standard of care. [Mikuriya Precedential
Decision, para. 27 at p. 17; para. 6 at p. 36.]

FIRST CAUSE FOR DISCIPLINE

(Unprofessional Conduct: Gross Negligence and/or Incompetence )

15.  Respondent is subject to disciplinary action under sections 2234(b) and/or
2234(d) in that respondent is guilty of unprofessional conduct through gross negligence and/or
incompetence with regard to his conduct involving patient S.W., as described herein below.

| 16.  On or about February 3, 2007, patient S.W., a high school senior, visited

Respondent’s NORCAL Healthcare System Medical Clinic, Inc. in Oakland on the day after he
turned 18-years-old; Patient S.W. went to see Respondent to obtain a marijuana use card. He
paid Respondent’s receptionist $150 for the evaluation and completed some papers wherein he
self-reported that he was taking Depakote and cannabis, had Intermittent Explosive Disorder, had
a 5-year history of insomnia and a 4-year history of shoulder pain from baseball, had a family
history of mental health disorder, and he smoked a half-pack of cigarettes daily and did not drink
alcohol. A

17.  When patient S.W. saw Respondent, he showed him an empty prescription
bottle for Depakote and explained that this drug was prescribed to him by a physician at the St.
Helena Recovery Center, where S.W. had been taken following a 5150 detention for alcohol
abuse. Patient S.W. told Respondent that he had insomnia and anger issues, that he was a Kaiser

patient, that he was taking Depakote for intermittent explosive disorder, was also taking
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Triazolam and Ambien, and was self-medicating with marijuana. Patient S.W. told Respondent
that he felt that the marijuana had been of some help to him.

18.  During the visit, Respondent did not conduct a physical examination and
did not take patient S. W.’s weight, height, or blood pressure. Respondent did not request
additional information or records about patient S.W.’s current treatments and diagnoses.
Respondent did not question patient S.W. about the details of the prescription drugs he was
taking, such as how many and how often. Respondent did not discuss or request any diagnostic
testing, such as blood or urine testing. Respondent did not attempt to contact any of patient
S.W.’s treating physicians for information about their diagnoses and treatments. Respondent told
patient S.W. that he would give him a one-year recommendation for medical marijuana.
Respondent did not discuss or recommend any other treatment options. Respondent did not
schedule patient S.W. for a return follow-up visit.

19. After patient S.W. paid an additional $30 to Respondent’s receptionist. he
was given Respondent’s recommendation for medical marijuana. Patient S.W. took the
recommendation to a Patient ID center in Oakland where he obtained his m‘edical marijuana user
ID card.

20.  When interviewed by a Medical Board investigator on September 25,
2008, Respondent stated that his current medical practice is outpatient only and consists of
recommending marijuana to 100% of his patients. Respondent stated that he diagnosed patient S.
W. with insomnia, stress and attention deficit disorder (ADD.) Respoﬁdent stated that he
recommended marijuana for patient S.W.’s insomnia and intermittent explosive disorder.
Respondent admitted that hé newly diagnosed patient S.W. with ADD without conducting any
history or physical examination, without listing the diagnostic criteria for ADD, without
describing the symptoms commonly present in patients with ADD, and without referring the
patient for other treatment of the ADD.

21. Respondent’s overall conduct with regard to patient S.W. constitutes an

extreme departure from the standard of care (gross negligence) and/or incompetence, as more

specifically alleged in detail below:
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a. Respondent’s failure to conduct a good faith examination of patient S.W.,
to document a treatment plan with objectives, and to maintain an adequate medical record that
supports Respondent’s decision to recommend use of marijuana for patient S.W. constitutes, by
itself, an extreme departure from the standard of practice;

b. Respondent’s failure to thoroughly evaluate patient S.W’s insomnia before
recommending use of marijuana constitutes, by itself, an extreme departure from the standard of
care and/or incompetence;

c. Respondent’s recommendation of marijuana for treatment of ADD
(attention deficit disorder) constitutes, by itself, an extreme departure from the standard of care
and/or incompetence;

d. Respondent’s failure to consider the risks of marijuana use in his
evaluation and recommended treatment of patient S.W. constitutes, by itself, an extreme
departure from the standard of care;

e. Respondent’s failure to evaluate patient S.W. for an underlying psychiatric
condition that could be masked by the use of marijuana constitutes a departure from the standard
of care;

f. Respondent’s unsupported diagnosis of ADD for patient S.W. constitutes a
departure from the standard of care and/or incompetence;

g. Respondent’s failure to consider that marijuana use contributed to patient
S.W’s mental health issues constitutes incompetence and/or a departure from the standard of
care; and/or

h. Respondent’s failure to consult with patient S.W.’s treating physicians and
failure to obtain and review the appropriaté medical records to confirm patient S.W.’s underlying
diagnoses before recommending use of marijuana as medical treatment constitutes a departure
from the standard of care.

1
1
1
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SECOND CAUSE FOR DISCIPLINE

(Unprofessional Conduct: Failure to Maintain Adequate Medical Records)

22.  Respondent is subject to disciplinary action under section 2266 in that
respondent is guilty of unprofessional conduct through his failure to maintain adequate and
accurate records with regard to patient S.W., as described in Paragraphs 14, 16, 18, 20 and 21,
which are incorporated herein by reference as if fully set forth.

DISCIPLINE CONSIDERATIONS

23. To determine the degree of discipline, if any, to be imposed on
Respondent, Complainant alleges that on or about January 7, 2002, in a Decision pursuant to a
stipulated settlement in a prior disciplinary action before the Medical Board of California entitled
In the Matter of the Accusation Against Hany Youssef Assad, M.D., Case Number
12-1998-92802, Respondent's license was revoked, the revocation stayed, and respondent’s
license was suspended for 90 days and then placed on seven years probation with special terms
and conditions that included: successful completion of a prescribing practices course and an
ethics course, a psychiatric evaluation, a two-year restriction on solo practice, and a prohibition
against treating female patients. That decision is now final and is incorporated by reference as if
fully set forth, a true and correct copy of said Decision is attached hereto as Exhibit A.

CAUSE FOR REVOCATION OF PROBATION

24.  Respondent's probationary terms, which took effect on January 7, 2002
and continue to be in effect, as set forth in Exhibit A, include the following terms and conditions:

"7. OBEY ALL LAWS Respondent shall obey all federal, state
and local laws, and all rules governing the practice of medicine in
California, and remain in full compliance with any court ordered
criminal probation, payments and other orders."

“13. VIOLATION OF PROBATION If respondent violates
probation in any respect, the Division, after giving respondent
notice and the opportunity to be heard, may revoke probation and
carry out the disciplinary order that was stayed. If an accusation or
petition to revoke probation is filed against respondent during
probation, the Division shall have continuing jurisdiction until the

matter is final, and the period of probation shall be extended until
the matter is final.”
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25. Respondent's probation is subject to revocation for violating term 7 of his

terms of probation, as set forth hereinabove in the First and Second Causes for Discipline.
PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein
alleged, and that following the hearing, the Medical Board of California issue a decision:

1. Revoking or suspending Physician's and Surgeon's Certificate Number
AS54309, issued to Hany Youssef Assad, M.D..

2. Revoking Respondent Hany Youssef Assad, M.D.’s current probation and
carrying out the disciplinary order that was stayed, a revocation of respondent’s license;

3. | Revoking, suspending or denying approval of Hany Youssef Assad, M.D.'s
authority to supervise physician's assistants, pursuant to section 3527 of the Code;

4. Ordering Hany Youssef Assad, M.D., if placed on probation, to pay the
Medical Board the costs of probation monitoring;

4. Taking such other and further action as deemed necessary and proper.

DATED December 22, 2008

Executive Director

Medical Board of California
Department of Consumer Affairs
State of California

Complainant

SF2008402664
40295409.wpd
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EXHIBIT A
Decision and Order, Case Number 12-1998-928(2







